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1.  Mediation and Conciliation as ADR techniques in the resolution of commercial disputes 

 

Although the settlement of a dispute is certainly not the first thing that parties have in mind when 

entering into an international contract, they should be aware that differences, grievances and  

disputes can arise at any time. These may relate to various aspects of a business contract. In that 

shipping contracts do not differ. 

 

It is always important to anticipate the potential areas of dispute and to identify in advance a 

method, or a combination of methods, of preventing or settling any dispute. 

 

In making their choice the parties may well keep away from the so-called “jurisdictional processes”, 

which normally refer to State Court litigation and Arbitration. Both the Courts, empowered either by 

law or by agreement, and arbitral tribunals have the power to render a decision which is not only 

binding on the parties to a dispute, but which can also be enforced against the losing party. 

 

Mediation and Conciliation are both found within the group of “alternative dispute resolution” 

(ADR) schemes. In contrast to Courts’ decisions and arbitration awards, the settlement that emerges 

from conciliation or mediation proceedings is not enforceable upon the parties (although an EU 

Directive of the Parliament and of the Council is currently under preparation for achieving that 

result). The Parties will or will not comply with the contents of such a settlement, according to the 

extent of their goodwill. They may bind themselves contractually to a conciliator’s recommendation. 

Even so, should one of the parties not be willing to act in accordance with the conciliator’s 

recommendation, which it had previously agreed to comply with, the other party will need to bring 

the case before a Court or, in the event that a previous agreement existed, before an arbitral tribunal. 

 

We will not be addressing, in this paper, the role of the Courts to order the parties to conciliate. 

Indeed, in some jurisdictions, judges to whom disputes are submitted are given the power to 

conciliate. In other jurisdictions, the conciliation step is even obligatory prior to the commencement 

of judicial proceedings or prior to the hearing of the dispute. In the event that the conciliation 

attempt is successful, the settlement is recorded and may have the status of a binding judgment. 

However, these conciliations by the Court are very seldom accountable for success (e.g., in Spanish 

proceedings). 
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Mediation and Conciliation are at large the most popular examples of ADR techniques. They both 

have certain important features in common: 

 

(i) party-autonomy: the parties are “owners” of the resolution process. 

 

(ii) flexibility: the parties are free to create tailor-made processes to accommodate the 

particularities of the dispute. The possible outcomes are not limited to the narrow remedies 

provided by legal rule but can encompass any combination of material or non-material 

benefits, transfers and exchanges. 

 

(iii) negotiation structures: the procedures are structured through negotiations and have 

negotiated settlement as their primary goal. 

 

(iv) focus on interest: it permits the consideration of issues that do not strictly belong to the 

dispute if judged from a purely legal perspective. These techniques are designed to produce 

results that can best satisfy the parties’ interests. 

 

(v) management involvement: remarkably, the principals get involved directly in the resolution 

of the dispute. High-level executives tend to know the interests, priorities and strategies of the 

businesses they run far better than any lawyer can. 

 

(vi) relationship: procedures in mediation and conciliation are usually conducted in a less 

adversarial atmosphere than litigation. The relationship between the disputants may go 

unharmed or, even, be improved at the end. 

 

(vii) confidentiality: The parties will have even greater control (then, e.g., in arbitration) over who 

will have access to any trade secrets that may have to be revealed in the course of the 

proceedings. 
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(viii) transaction costs: these procedures will generally cause significant savings in terms of time 

invested, direct costs and many indirect transaction costs arising in the context (e.g., diversion 

of personnel time, disruption of business, loss of customers, etc.). 

 

The above features are also present in the sphere of shipping disputes, though to some extent more 

sharpened at times of heavy competition in the cargo market. 

 

2. Mediation and Conciliation: are they alike or different? 

 

It is often heard of these techniques in a single solution package. However their similarities, 

mediation and conciliation are not identical in process though similar in nature. 

 

The CO�CILIATIO� procedure aims at bringing the parties together before a third person whom 

they have chosen for the purpose of settling the dispute. Where it is successful, the settlement 

agreement is recorded in conciliation minutes signed by the parties and the conciliator. During the 

conciliation proceedings, the conciliator often attempts, with the prior agreement of the parties, to 

set out to each of them what are considered to be the best perspectives from which to narrow the gap 

between different points of view, and thereby to turn a contentious situation into a conciliation. The 

conciliator provides “advice” to the parties on how to settle the dispute. Ad hoc conciliation is 

simply a process in which the organization and management are defined by the parties themselves, 

without the assistance of an institution. The UNCITRAL Conciliation Rules, adopted in 1980, 

complementing the UNCITRAL 1976 Model Arbitration Rules are the best example of ad hoc 

conciliation rules. At present, many institutions provide patterned conciliation rules with 

administrative intervention similar to those of institutional or administered arbitration. 

 

Indeed, some rules governing the conduct of conciliation proceedings are inspired by arbitration, 

e.g., the exchange of memoranda and the hearing, though the adversarial principle (of arbitration) 

needs not be respected. In maritime arbitration we have come across some “conciliatory arbitrators”, 

whose mind was more than often guided to conciliate the parties. The most notorious “conciliator” 

in arbitration was the great CEDRIC BARCLAY, as Anthony Diamond Q.C. reveals (LMAA-50 

years booklet, at page 20): 
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“One particular episode sticks in my mind. In the early 1970s, I was in the unusual 

situation of having been appointed as arbitrator by one of the parties and finding that 

the other party-appointed arbitrator was Cedric Barclay, who of course I knew well. 

 

Soon I found myself being drawn into a highly unconventional procedure masterminded 

by Cedric. He had an instinct and a knowledge of the parties which I entirely lacked. 

From this he had gained the strong impression, if indeed he had not been told, that the 

parties needed help in settling their dispute, and would not wish to take it to a contested 

hearing. 

 

I was summoned to a weekend meeting with him and both parties in his small offices in 

South Kensington. I cannot recall that any lawyers were present. For the whole of a 

Saturday and Sunday Cedric conducted an amiable and totally informal mediation, 

conferring first with one party, then with another, pausing at times for refreshment at a 

local eating house, until eventually a settlement was reached. I was something of a 

bystander and I suppose I may have been a little shocked. “What if there had been no 

settlement?” I asked. It was a stupid question. The case was going to settle, and, if I did 

not know this, Cedric certainly did. “Oh, we would have resigned” he said. I wondered 

about this but said nothing. Cedric was in total command. Through his intuition, he 

could produce an informal solution to a problem which, in less skilled hands, could 

have dragged on for months if not years.” 

 

The proposals or recommendation made by the conciliator, after his instruction of the matter, have 

no binding effect and the parties remain free to apply or reject them. However, they may transmute 

these proposals in a signed contract or in a binding arbitration award agreed by the parties. 

Invariably all, or nearly all, arbitration laws give the arbitrator power to conciliate the parties or to 

advise them to settle, so in such regard arbitration and conciliations live through very closely (unlike 

mediation). 

 

MEDIATIO� can be defined as a variation of conciliation whereby an attempt to settle the dispute 

is made by a third party –the mediator- who examines the claims of the parties and assist them in 

their negotiations to settle the dispute. Yet, however, the mediator may well and always give advice 
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to the parties but his role is more to persuade them and to guide them in order that they find an 

amicable solution to their dispute. The mediator is rather an architect of a solution, which eventually 

is made by the parties themselves. He performs in order to bring the parties together and to enable 

them to settle. 

 

In the scale of actions that the involvement of a third-party mediator may entail, we will outline 

bringing the parties to the negotiation table, assisting with the negotiation process, providing a 

neutral assessment of the situation, managing the road to settlement against frequents diversions, 

falls-out, changing circumstances and making concrete settlement proposals (where asked to). 

 

Again, “mediation” is often used in the context of international disputes synonymously to 

“conciliation”, though the latter is more limited, and so substantively passive, to facilitating a 

solution through advice. Yet, some authors like to refer to them without distinction by a definition as 

follows: 

 

“mediation (or conciliation) is the non-binding intervention by a neutral third party 

who helps the disputants negotiate a settlement” (CH. BÜHRING-UHLE, “Arbitration 

and Mediation in International Business”, Kluwer Law International, at page 273). 

 

In the maritime scenario no distinction is actually made and there the Conciliator/Mediator is 

perceived to “assist the parties in an independent and impartial manner to reach an amicable 

settlement of their dispute” (Rules 12.1 of the International Maritime Conciliation and Mediation 

Panel). 

 

3. VARIATIO�S: Mini-Trial and Adjudication 

 

(a)   Mini-trial 

 

The term “mini-trial” refers to a simulated procedure in an amicable fashion of resolving disputes. 

Mini-trials are frequently used in U.S.A., especially in international business disputes, in a manner 

that complements rather than competes with other methods. 
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A mini-trial has much ado with arbitration and does not fundamentally differ from conciliation or 

mediation proceedings. The process is meant to make the parties arrive at an amicable settlement but 

only after taking of evidence and adversarial debate. 

 

A useful reference are the Mini-Trial Rules edited by the Zurich Chamber of Commerce 

(Switzerland). 

 

(b) Adjudication 

 

The dispute adjudication board is now regularly used in respect of long-term international 

construction and infrastructure contracts (e.g., Panama canal expansion). 

 

Members of the dispute review board are experts appointed by the parties at the beginning and for 

the whole duration of the project. Their opinion may be decisive but also purely provisional. 

 

4. The various tools available for the solution of commercial disputes. A comparative study 

 

Panel of offers and interplay: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

COURT LITIGATION 
Court Conciliation 

Judgment 

Waiver of proceedings 

ARBITRATION 
Agreement in contract 

award 

Agreement after claim 

Settlement 

Conciliation 
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It can be seen that in the non-jurisdictional solutions the lack of binding effect of the settlement 

agreements reach may lead back to litigation in Court. 

 

A comparative study of advantages and disadvantages can be laid down as follows: 

 

 

 

MINI-TRIALS 

settlement 

Court litigation 

Arbitration 

MEDIATION 

Arbitration process 

Agreement after claim 

Agreement in contract Settlement CONCILIATION 

Contentious solution 

settlement 

Awarding report  
of experts 

ADJUDICATION 

ARBITRATION 
Execution of contract 

Agreement in contract 

(non-jurisdictional) 

(board of experts) 
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COURT 

LITIGATIO� 

ARBITRATIO� CO�CILIATIO�/ 

MEDIATIO� 

ADJUDICATIO� 

Strict and mandatory Private and partly 
obligatory 

Private and free Private and free 

Adversarial 
 

Adversarial Non-adversarial Non-adversarial 

Binding judgment 
 

Binding award Non-binding settlement Non-binding report 

Enforceable 
 

Enforceable Enforceable as contract 
only 

Non-enforceable 

Appeals 
 

Appeals/final Non-final Non-final 

Lengthy 
 

Lengthy/set period Short Very short 

One/multiple claims One claim 
(consolidation difficult) 

One/multiple claims Every dispute through 
contract execution 

period 
Public record 

 
Confidential Confidential Confidential 

Little expertise 
 

Subject expertise No subject expertise 
required 

High expertise 
 

No party involvement Party control but no 
involvement 

Party control and 
involvement 

Party control but no 
involvement 

No management of 
proceedings 

Management of 
proceedings 

(ad hoc) 

Full management of 
process 

Management of process 

Non-flexibility 
 

Part flexibility 
(institutional 

/ad hoc) 

Much flexibility Flexibility 

Non-practical solution Practical end Very practical and 
commercial 

Most practical 

High costs 
 

Higher costs Inexpensive Set low cost 

Disruption of business Conflict to business Businesslike Very businesslike 
 

 

5. The Mediation/Conciliation in the rules of the main providers 

 

The UNCITRAL Conciliation Rules, of 1980, stand as a milestone in the road to mediation 

worldwide. They provide for written statements, though the conciliator is able to conduct the 

proceedings in such a manner as he considers appropriate. The conciliator may, at any stage of the 

proceedings, make proposals for a settlement of the dispute (Art. 7.4) as the parties may also submit 
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suggestions to the conciliator to that effect (Art. 12). If an agreement is reached, then the parties 

draw up and sign a written settlement agreement with the assistance of the conciliator; the parties 

are bound by the agreement they signed (Art. 13) but it is not enforceable through the Courts but as 

an ordinary contract. An arguable rule (Art. 16) is that the parties undertake not to initiate, during 

the conciliation proceedings, any arbitral or judicial proceedings in respect of the same dispute, 

“except that a party may initiate arbitral or judicial proceedings where, in his opinion, such 

proceedings are necessary for preserving is rights”. The second part of the rule seeks to enable the 

parties to protect the time bar in respect of their claims, though it would considerably help the 

conciliation option if by signing the conciliation agreement the parties would respectively waive 

their procedural rights for as long as the conciliation proceedings last. The issue is, indeed, rooted in 

the non-jurisdictional nature of the conciliation system. 

 

However, the privacy and independent character of the conciliation proceedings receive an 

important back-up at Art. 20 by preventing the parties from relying or introducing as evidence in 

arbitral or judicial proceedings any views, suggestions, admissions, proposals of the conciliator and 

any expressed willingness to accept a settlement proposal, all made during the conciliation process. 

This rule is essential. 

 

The Rules of Arbitration and Conciliation, of the Austrian Federal Economic Chamber (“Vienna 

Rules”), of July 2006, display an example of “administered conciliation”. Where the parties have 

accepted the conciliation, the Board of the Centre shall nominate one of its members or another 

qualified person to act as conciliator (Art. 3). The “Vienna Rules” offer, too, an interesting 

combination of conciliation-arbitration whereby if a valid arbitration agreement exists in the 

underlying contract and an agreement has been reached through conciliation, then the Board shall 

appoint the conciliator as sole arbitrator, provided all parties so request, so that the sole arbitrator 

authenticate the agreement in the form of a settlement or, if the parties so wish, make an award on 

the basis of the agreement (Art. 4). That is, in my view, a cleverly-thought clue to make the 

conciliation agreement enforceable in the form of an award. 

 

The “Mediation Rules” of the Chartered Institute of Arbitrators (CIArb), of January 2008, provide 

for a joint appointment of the mediator by the parties, failing which for 28 days the mediator may be 

chosen among a list provided by the Institute, failing which for 7 days then the mediator shall be 
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appointed by the Institute from its panel of mediators (Art. 5). Two important features to outline are 

that throughout the mediation each party must have authority to settle the dispute or be represented 

by a person or persons having authority to settle the dispute (Art. 10), and that a mediator shall not 

be appointed as a representative, counsel or expert witness for any party in any subsequent 

adjudication, arbitration or judicial proceedings whether arising out of the mediation or any other 

dispute in connection with the same matter, save as may be expressly agreed in writing by all the 

parties and the mediator (Art. 14). The latter rule does not specifically prohibit the parties to appoint 

their mediator to act as arbitrator where the mediation would have failed, though it may be admitted 

that such a prohibition is implied as a result of the “contamination risk” –one of the current ghosts in 

the world of conciliation/mediation- which may arise. Yet, even so, I cannot see that such a 

“contamination” may play at all where the parties (not the mediator), who are the lords of the game, 

agree on such a subsequent appointment. 

 

An actual problem may nonetheless arise where the mediation process is allowed to run 

concurrently with another ADR or with arbitration, unlike it is provided for by the UNCITRAL 

Rules (Rule 16). A recent decision of the English Courts of  2009 in the case “Ericsson AB v. EADS 

Defence & Security Systems Ltd.” (2009, EWHC 2598 (TCC) – Akenhead J.) held that express 

wording is needed if parties want to make types of dispute resolution mutually exclusive. In the 

underlying case the dispute resolution clause in the parties’ agreement stated that they should first 

try to resolve any dispute by agreement. It also permitted either party to give notice of its intention 

to proceed by mediation or to refer the matter to adjudication should the parties fail to resolve the 

dispute by negotiation. The Judge emphasized that dispute resolution provisions, particularly in 

commercial contracts, should be construed in a way which would make sense to commercial parties 

if they wanted flexibility by using the word “may”, and that they must clearly specify as an absolute 

requirement whether they want to mediate or to adjudicate as mutually exclusive methods. This 

ruling set a warning light over the somewhat loose and imprecise ways in which 

conciliation/mediation services are currently offered by some institutions to the market. 
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6. The advantages of Mediation/Conciliation in the resolution of shipping disputes 

 

The Mediation/Conciliation services have well and finally arrived to the shipping market, no matter 

the fact that Mediation was already there at areas of technical shipbuilding disputes and labour cases 

of crew unrest. 

 

The important step has been taken by the BIMCO, which included a “Mediation option” in the 

Arbitration Clause of the NEWBUILDCON 2008 form. It is a mediation solution closely linked to 

Arbitration but will be good as it stands for opening the door to ADR. 

 

The maritime community is, indeed, interested in Mediation/Conciliation and the two main arbitral 

associations, namely, the LMAA (London) and the SMA (New York) are pushing it through and 

ahead. The LMAA introduced its “Mediation Terms” in 2002 through 15 briefs provisions, which 

outlines the principles as follows:  

 

“The Mediator shall assist the parties in an independent and impartial manner in their 

attempt to reach an amicable settlement of their dispute. He shall be guided by the 

principle of objectivity, fairness and justice, giving consideration to, among other 

things, the rights and obligations of the parties, the usages of the trade in question and 

the circumstances surrounding the dispute including any previous business practices 

between the parties or some of them” (Article 7).  

 

It will be noted that the LMAA’s mind about Mediation is no different from the ethics that it applies 

to Arbitration; because the LMAA is an association of arbitrators, who cannot place themselves 

away from the golden lines of the Arbitration Act 1996. Such a streamline is, again, asserted (At 

Art. 9.3), where it provides for a settlement in the form of an arbitration award, which may be issued 

by the arbitral tribunal already appointed if the arbitration had been commenced before the parties 

decide to mediate. Likewise, under the LMAA terms, the Mediation process agreed during the 

course of arbitral or judicial proceedings do not cause such proceedings to stay during the 

mediation; the arbitral proceedings shall then continue and the mediation procedure may not 

interrupt time limits (Art. 12). It would seem to be obvious how difficult mediation shall become if 

the arbitral or judicial proceedings continue under way. This aspect of concurrency also presents a 
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problem in respect of the parties’ undertaking as to “not to refer to or rely on documents which 

might have been disclosed during the mediation procedure”, as provided for under Article 15.2. 

 

Then, in October 2006 the International Maritime Conciliation and Mediation Panel (IMCAM 

Panel), was founded in London. It is presently formed by some 57 members from 28 different 

countries in the 5 continents. The IMCAM Panel is a unique group of conciliators/mediators formed 

by distinguished maritime names who have accumulated knowledge, experience and considerable 

credit in the shipping market worldwide for years. The admission criteria are strict and selective in 

order to warrant the reputation and credibility of the potential appointees. The distinction benchmark 

is stated to be on the “very significant added value to the parties in conflict, namely, HIS 

RECOG5IZED AUTHORITY AS A MARITIME EXPERTS”. Indeed, the founders had felt that the 

shipping market needed the helpful hand and guide of the leading maritime experts as they are 

reputed to stand so worldwide. Our “raison d’être” stems from the words of Cedric Barclay.: “the 

most successful arbitration is the one that never takes place. I hate to rebel against the pundits and 

the gurus who legislate for conflict and confrontation and shun any whisper which sounds remotely 

like conciliation”. 

 

The shipping market will welcome conciliation and mediation because it is not only as convenient as 

for commercial disputes but also for reasons that are inherent and common to shipping, namely, the 

fluidity and fast-moving side of the transaction and the case of multiparty disputes (in the likely 

event of various parties being affected or connected to one single ship casualty), for which 

Arbitration is proving not useful because of the lack of power of the Arbitrators to order joinder and 

consolidation. 

 

The Rules of the IMCAM Panel are incorporated to this paper as a bright of example of pure 

shipping conciliation, by which the objectives of no concurrency with arbitral or judicial 

proceedings, confidentiality of proceedings and documents and flexibility under the capable 

guidance of a highly-qualified maritime experts are fully met. 
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RULES OF THE I5TER5ATIO5AL MARITIME CO5CILIATIO5 

A5D MEDIATIO5 PA5EL 

(IMCAM) 

 

Preamble 

 

The Founding Members of the International Maritime Conciliation and Mediation 

Panel (IMCAM Panel),  

 

Recalling that the United 5ations General Assembly, in its resolution 35/52 adopted on 

4th December 1980, recommended the use of the Conciliation Rules of the United 

5ations Commission on International Trade Law (the “U5CITRAL Conciliation 

Rules”) in any case where a dispute arises in course of international commercial 

relations and the parties to the dispute (“the parties) seek an amicable settlement by 

recourse to conciliation or mediation, 

 

Convinced that conciliation and mediation may be facilitated by members of the 

International Maritime Conciliation and Mediation Panel at the request of all parties 

to a dispute; 

 

Considering that, for the practical application of the U5CITRAL Conciliation Rules 

under the auspices of the said International Maritime Conciliation and Mediation 

Panel it is advisable to make certain changes to the Rules, in accordance with Article 1, 

paragraph (2) thereof, 

 

Have adopted the following Rules to be used in maritime conciliation and mediation, 

upon the choice of the parties to the disputes. These rules shall be known as the 

MARITIME CO5CILIATIO5 A5D MEDIATIO5 RULES (MCMR), 2006  
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Article 1  Application of the Rules 

 

These Rules shall apply to conciliation or mediation in a maritime dispute, if the parties 

to the dispute have agreed to apply them.  

 

Where any of these Rules is in conflict with a provision of law from which the parties 

cannot derogate, that provision prevails. 

 

Article 2  Aim of Conciliation/Mediation 

 

Where the parties to a dispute agree that the dispute is to be settled in an amicable 

manner, on the basis of mutual understanding, fairness and justice, they may appoint a 

Conciliator or a Mediator to assist them in reaching a settlement in accordance with 

these Rules. 

 

Article 3  Secretariat 

 

1. In order to facilitate the conduct of the proceedings, administrative assistance 

shall  be arranged by the secretariat of the IMCAM Panel at the place chosen by 

the parties.  

 

2. The Conciliator or Mediator shall be chosen by agreement between the parties. 

The Secretariat may assist the parties, if so requested by them. 

 

3. Conciliation or Mediation shall at all times be conducted and controlled by the 

Conciliator or Mediator. A conciliator or mediator may appoint a Secretary of 

his/her own choice. 
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Article 4  Place of Meetings 

 

The place of the Conciliation or Mediation shall be agreed upon by the parties. In the 

absence of such agreement the place shall be determined by the Conciliator or 

Mediator, after consultation with the parties.  

 

Article 5  Settlement 

 

Subject to Article 16 of these Rules, the parties may agree, at any time before or during 

the proceedings, that they will accept as final and binding a settlement proposal made 

by the Conciliator or Mediator.   

 

Article 6  Commencement of Proceedings 

 

1. The party initiating conciliation or mediation shall send to the other party a 

written communication proposing conciliation or mediation under these Rules. 

The communication shall contain a brief statement of the subject of the dispute. 

 

2. Conciliation or Mediation commences when the other party accepts the proposal 

for conciliation or mediation. If the acceptance is made orally it must be 

confirmed in writing. 

 

3. If the party proposing conciliation or mediation does not receive a reply within 

thirty days from the date on which it sends the communication to the other party, 

or within such other period as may be specified in the communication, the party 

may elect to treat this as a rejection of the proposal. If the party so elects, it shall 

inform the other party accordingly. 

 

Article 7  %umber of Conciliators/Mediators 

 

Unless the parties otherwise agree, only one Conciliator/ Mediator shall be appointed. 

If two Conciliators/Mediators are appointed, they shall act jointly.  
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Article 8  Appointment of Conciliators/Mediators 

 

1. Where one Conciliator/Mediator is to be appointed, the parties shall endeavour to 

reach agreement on the name of the sole Conciliator/Mediator. 

 

2. Where one of the parties wishes to appoint a second Conciliator/Mediator to act 

jointly with the Conciliator/Mediator agreed upon by the two parties that party 

must seek the agreement of the other party. In the absence of such agreement, 

appointment of the second Conciliator or Mediator shall be made by the first 

appointed Conciliator/Mediator, after consulting the parties. 

 

3.  If the parties agree to appoint two Conciliators/Mediators, each of them shall 

nominate one Conciliator/Mediator, but subject to the agreement of the other 

party. 

 

Article 9  Resignation of Conciliator/Mediator 

 

1. A Conciliator/Mediator may at any time resign his or her appointment by written 

notification to the parties. 

 

2. Upon resignation, the Conciliator/Mediator shall return to the parties any funds 

he or she has received from the parties in connection with the 

conciliation/mediation. 

 

Article 10  Submissions of Statements to the Conciliator/ Mediator 

 

1. As soon as possible after being appointed the Conciliator/Mediator,  shall request 

each party to submit a brief written statement describing the general nature of the 

dispute and the points in dispute between the parties. Each party shall send a 

copy of its statement to the other party. 
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2. At any stage of the proceedings the Conciliator/Mediator may request a party to 

submit such additional information as the Conciliator/Mediator may deem 

appropriate. 

 

Article 11 Representation and Assistance 

 

The parties may be represented or assisted by persons of their choice. The names and 

addresses of such persons shall be communicated in writing to the other party and to 

the Conciliator/Mediator. 

 

Article 12 Role of Conciliator or Mediator 

 

1. The Conciliator/Mediator shall assist the parties in an independent and impartial 

manner to reach an amicable settlement of their dispute. 

 

2. The Conciliator/Mediator shall be guided by principles of neutrality, fairness and 

justice and shall give due consideration to, among other things, the rights and 

obligations of the parties, the usages of the trade concerned and the 

circumstances of the dispute, including any previous business practices between 

the parties. 

 

3. The Conciliator/Mediator may conduct the proceedings in such manner as he or 

she considers appropriate, taking into account the circumstances of the case, the 

wishes of the parties, and the need for a speedy settlement of the dispute. 

 

4.  The Conciliator/Mediator may, at any stage of the proceedings, give advice or 

make recommendations to the parties for a settlement of the dispute. Such 

recommendations need not be in writing and need not be accompanied by a 

statement of the reasons therefore. With the agreement of both parties, the 

Mediator may also make specific proposals for ending the dispute when it 

appears that the process is ripe for such a solution. 

 



 19

Article 13  Communication between Conciliator/Mediator and the parties 

 

The Conciliator/Mediator may invite the parties to meet with him/her or may 

communicate with them orally or in writing at any time. The Conciliator/Mediator may 

meet or communicate with the parties together or with each of them separately. 

 

Article 14 Disclosure of Information 

 

When the Conciliator or Mediator receives factual information concerning the dispute 

from a party, the Conciliator/Mediator may, after consultation with that party, disclose 

the substance of that information to other party in order that the other party may have 

the opportunity to present any explanation which it considers appropriate. However, 

when a party gives any information affecting that party alone to the Conciliator or 

Mediator subject to a specific condition that the information should be kept 

confidential, the Conciliator or Mediator shall not disclose that information to the 

other party. 

 

Article 15 Co-operation of Parties with the Conciliator/Mediator 

 

The parties shall in good faith co-operate with the Conciliator/Mediator. In particular, 

the parties shall comply with requests by the Conciliator/Mediator to submit written 

material, provide evidence and attend meetings. 

 

Article 16 Proposals by Parties for Settlement of Dispute 

 

Without prejudice to Article 11.4, each party may, on its own initiative or at the 

invitation of the Conciliator/Mediator, submit to the Conciliator/Mediator proposals 

for the settlement of the dispute. Such proposals shall not be binding on the party 

submitting them, unless they are accepted in writing by the other party. 
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Article 17 Settlement Agreement 

 

1. When it appears to the Conciliator/Mediator that there exist elements of a 

settlement which would be acceptable to the parties, the Conciliator/Mediator 

may formulate the terms of a possible settlement and submit them to the parties 

for their observations. After receiving the observations of the parties, the 

Conciliator/Mediator may reformulate the terms of a possible settlement in the 

light of such observations. 

 

2. If the parties reach agreement on a settlement of the dispute, they shall draw up 

and sign a written settlement agreement. If requested by the parties, the 

Conciliator/Mediator may draw up, or assist the parties in drawing up, the 

settlement agreement. 

 

3. By signing such a settlement agreement, the parties put an end to the dispute and 

are bound by the agreement. The Conciliator/Mediator may attest to the 

agreement or may be held to be a witness of the agreement. 

 

4.  If a party is represented by a person in accordance with Article 10, that person 

shall submit to the Conciliator/Mediator written authorization to sign the 

settlement on behalf of that party.  

 

 

Article 18 Confidentiality 

 

The Conciliator/Mediator and the parties shall keep confidential all matters relating to 

the conciliation/mediation. Confidentiality extends also to the settlement agreement, 

except where its disclosure is necessary for purposes of implementation or 

enforcement. 
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Article 19 Termination of Proceedings 

 

The Conciliation or Mediation shall be terminated: 

 

a) Upon the signing of the settlement agreement by the parties; termination shall be 

the date of the signing of the settlement ; or 

 

b) Upon a written statement of the Conciliator/Mediator, after consultation with the 

parties, to the effect that further efforts at conciliation/mediation are no longer 

justified; or 

 

c) Upon  a written notice of the parties addressed to the Conciliator/Mediator to the 

effect that the conciliation/mediation is terminated; termination is on the date of 

receipt of the notice; or 

 

d) Upon the death or resignation of the Conciliator/Mediator or of one or 

Conciliators/Mediators if two Conciliators/Mediators are appointed as provided 

under Article 9;  or 

 

e) Upon suspension under Art. 22(2). 

 

Article 20 Resort to Arbitral or Judicial Proceedings 

 

The parties undertake not to initiate, during the period of the conciliation/ mediation, 

any arbitral or judicial proceedings in respect of a dispute that is the subject of the 

mediation, provided that a party may initiate arbitral or judicial proceedings where, in 

its opinion, such proceedings are necessary solely for preserving its rights relating to 

time bar of claims, in which case the conciliation/mediation shall be suspended. The 

commencement of arbitration or judicial proceedings does not automatically terminate 

the conciliation/mediation, which may be resumed as the parties agree. 
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Article 21  Costs 

 

1. The costs of the conciliation/mediation shall be agreed before the 

conciliation/mediation commences. The agreed costs may be adjusted if the 

circumstances change during the course of the conciliation/mediation. The “costs 

of the conciliation/mediation” applies solely to: 

 

a) The fees of the Conciliator(s)/Mediator(s) which shall be reasonable in 

amount and calculated in accordance with the IMCAM recommended rates; 

 

b) The travel and related expenses of the Conciliator(s)/Mediator(s); 

 

c) The travel and related expenses of witnesses requested by the 

Conciliator(s)/Mediator(s) with the consent of the parties; 

 

d) The costs of any expert advice requested by the Conciliator/Mediator with the 

consent of the parties; 

 

e) The costs of any Secretarial assistance provided pursuant to Article 3 of these 

Rules. 

 

2. The costs of the conciliation or mediation, are to be shared equally by the parties 

who shall be jointly and severally responsible for them. Any other expenses 

incurred by a party alone shall be borne by that party. 

 

Article 22  Funding in advance 

 

1. At the commencement of the conciliation/mediation and at any time during the 

course of the conciliation/mediation, the Conciliator/Mediator may request from 

the parties funds on account for the fees and costs of the conciliation/mediation. 

Such requests shall be for equal amounts from each of the parties. 
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2. If the funds requested under paragraph (1) of this Article are not paid in full by 

both parties within thirty days, the Conciliator/Mediator may suspend the 

proceedings until payment is effected. Suspension for more than 3 months may 

result in termination of the proceedings. 

 

3. Upon termination of the conciliation/mediation, the Conciliator/Mediator shall 

render to the parties accounts of the funds received from the parties. After 

settlement of the final invoiced sum, the Conciliator/Mediator shall return to the 

parties any balance of the funds. 

 

Article 23 Admissibility of Evidence in other Proceedings 

 

1.  The parties undertake not to rely on or introduce the following as evidence in any 

arbitral or judicial proceedings, whether or not such proceedings relate to the 

dispute that is the subject of the conciliation/mediation: 

 

a) views expressed or proposals made by the other party in respect of a possible 

settlement of the dispute; 

 

b) admissions made by the other party in the course of the 

conciliation/mediation; 

 

c) proposals made by the Conciliator(s)/Mediator(s); 

 

d) the fact that the other party had indicated its willingness to accept a proposal 

for settlement made by the Conciliator(s)/Mediator(s); 

 

2.  The undertaking in paragraph 1 of this Article shall apply to any and all of the 

information and materials disclosed by either party or by witnesses and experts, 

except to the extent that such material is otherwise disclosable under these Rules. 
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Article 24 

 

The parties to a dispute may agree to apply the IMCAM Rules to a dispute where no 

clause has been previously agreed by the parties in a contract or where a dispute has 

arisen as a result of a marine casualty.   

 

Article 25 

 

1. The terms on recommended rates shall form part of these Rules. 

 

2. The Secretariat of the IMCAM Panel shall provide the parties with terms of 

recommended rates. Parties agreeing to conciliation/mediation under these Rules 

shall be deemed to have accepted the recommended fees.  

 

 

 

Model Conciliation/Mediation Clause 

 

Where  a dispute arises out of or relating to this contract and the parties wish to seek 

an amicable settlement by conciliation/mediation, the dispute shall be submitted to 

one Conciliator/Mediator chosen from the permanent list of the International 

Maritime Conciliation and Mediation Panel (IMCAM Panel) in accordance with the 

IMCM MARITIME CO%CILIATIO% A%D MEDIATIO% RULES, 2006 

 

 

 

SPECIAL 5OTE - The expressions “Conciliation”, “Mediation”, “Conciliator” and 

“Mediator”, as used in these Rules, are not exclusive of each other as the Rules will 

apply equally to either process, having  regard always to the principles of party-

autonomy and broad discretion of the conciliator to conduct the process stemming from 

the U5CITRAL Conciliation Rules. 
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I believe for the reasons also attached as from my opening speech in London, that the service now 

provided by the IMCAM Panel is genuinely MARITIME and usefully conciliating disputes in a  

quick and inexpensive fashion. 

 

“You will judge, whether by my speech am I wise or foolish,  

as the vessel is judged by her sound,  

whether she is cracked or not” 

(Demosthenes) 

 

Shipping is, if anything describable, about trading across the seas and oceans. 

5owadays, business in shipping means time and money, and time already means 

money. Litigation and long protracted cases, often in various jurisdictions at the time, 

make no winner and the potential winner gets exhausted, if not broke, before he wins. 

Achilles runs no faster than the  tortoise. Forum shopping and the strategic resort to 

arrest and attachment of assets is a disease that spreads mercilessly over the places 

where business is to come. Enormous sums are daily spent in legal action and 

inestimable time is invested in seeing these actions through to some meaningful end. 

The shipping merchant needs another response. What we are seeking is a 

practical cure which will not make him right or wrong but will instead get him out of 

the trouble and put him back ahead into doing business with the man he had been 

against. Significantly, he is asking for a remedy short in time and low in cost. His 

Insurers and Financers are surely demanding the same, are they not?  Conciliation, or 

its variant Mediation, is such a way forward. Maritime Conciliation geared by the 

effort and hand of very experienced and prestigious figures, by men who have seen it 

all and have been through all those maritime legal battles, by minds who know that 

costs and results do not ever match, by experts who will always remain in possession of 

the facts without interference of legal argument or jargon. The conciliators of the 

shipping market, who will be tactful enough to let the parties face up to one another 

and skilful enough to persuade them and guide them into solutions. Quick and 

inexpensive solutions such shall be. The total time devoted by the shipping conciliator 

to the task will be equal to the time in making an appointment with your lawyers. The 
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cost affordable, on basis of a daily rate, will hardly reach up to one third of the 

expenditure incurred by legal or arbitral proceedings in the middle-size and big cases, 

let alone a contingency fee, which means contingency future more than often. The tools 

are ready now within a Panel of an international scope (in 26 countries, 5 continents) 

and the time for organised mediation in shipping has definitely come. Forty capable 

men of well known names, believed in this approach and have formed the IMCAM 

Panel as a service to the world-wide shipping community. We truly hope to be able to 

meet our goals and to satisfy the market’s expectations. 

 

 

 

 

José Mª Alcántara 

Arbitrator, Conciliator, Mediator 

President, IMCAM PANEL, London 

 


